Dr Maura Briscoe

; . - . Department of
Director Mental Health & Disability Policy

Health, Social Ser
and Public Safety

www.dhsspsni.gov.uk

AN ROINN

Slainte, Seirbhisi Soisialte
agus Sabhailteachta Poibl
MANNYSTRIE O

Poustie, Resydénter Heisi
an Fowk Siccar

To:
Castle Buildings

Chief Executive of HSC Trusts
Chief Executive of HSC Board (for cascade to
GPs and other relevant practitioners)

Belfast BT4 3SQ
Tel: 028 90520724
Fax: 028 90520725

Chief Executive of PHA
Chief Executive of RQIA (for cascade to private

Email: maura.briscoe@dhsspsni.gov.uk

hospitals, clinics and other relevant Your Ref:

establishments and agencies) OurRef:  HSC/MHDP — MHU 1 /10 -
Chief Executive of PCC revised

British Medical Association (NI) Date: 14 October 2010

Royal College of Nursing (NI)

Royal College of Psychiatry (NI)

British Association of Social Workers (NI)
College of Occupational Therapists (NI)

DEPRIVATION OF LIBERTY SAFEGUARDS (DOLS) — Interim Guidance
Purpose

1. The purpose of this circular is to provide interim guidance on the principles to be
applied by those involved in taking decisions about an individual’s care or
treatment that may result in the deprivation of that individual’s liberty. The
guidance is issued pursuant to the European Court of Human Rights (ECtHR)
judgement in 2004 in the “Bournewood” case (see Annexe 1) and is therefore an
important element in the protection of Human Rights of patients as required
under the European Convention of Human Rights. The guidance is intended as
an interim solution based on the current legislative framework, the Mental Health
(Northern Ireland) Order 1986 (the Order) and best practice, pending the
introduction of new mental capacity legislation in Northern Ireland.

2. The guidance is intended for use by staff working in hospital and/or community
care settings across all HSC organisations and relevant independent sector
organisations where an individual may be subject to deprivation of their liberty.

A copy of this circular has been placed on the Department’s website
(www.dhsspsni.gov.uk).

Working for a Healthier People {j }



3. This guidance revokes and replaces Circular Letter HSC/MHDP — MHU 1/10:
DEPRIVATION OF LIBERTY SAFEGUARDS (DOLS) — Interim Guidance, issued
by the Department on 1 March 2010.

The Case

4. Attached (annexe 1) is a summary of the Bournewood judgement which involved
HL, a man who had autism and learning disabilities who was admitted to
Bournewood Hospital for treatment. HL eventually took proceedings to the ECHR
against the UK government, on the grounds that he had been unlawfully detained
and deprived of his liberty in violation of Article 5(1) of the ECHR and that
procedures available to him as an informal patient for the review of the legality of
his detention (judicial review plus a writ for habeas corpus) did not satisfy the
requirement of Article 5(4) of the ECHR. The summary conclusions of the ECHR
are important and are attached.

Deprivation of Liberty

5. The European Court found that HL had been deprived of his liberty within the
meaning of Article 5(1) of the Convention. It is important to note that the
judgement does not concern the treatment of incapacitated patients generally. It
was only concerned with the question of deprivation of liberty of an incapacitated
person.

6. The European Court’s judgement does not, therefore, mean that incapacitated
patients admitted to hospital or to care homes are automatically deprived of their
liberty, even if staff would prevent them leaving unescorted for their own safety.

7. There must be particular factors which provide the “degree” and “intensity” to
render the situation one of deprivation of liberty. The factors might relate for
example, to the type of care being provided, its duration, its effects and the ways
in which admission came about.

8. In this case, the European Court said that:

“the key factor in this present case [is] that the healthcare professionals
treating and managing the applicant exercised complete and effective control
over his care and movements”.

and, noting that HL had been resident with his carers for over three years the
Court went on to say that

“the clear intention of Dr M and the other relevant health care professionals
[was] to exercise strict control over his assessment, treatment, contacts and,
notably, movement and residence: the applicant would only be released from
hospital to the care of Mr and Mrs E as and when professionals considered it
appropriate (paragraph 91).

9. Accordingly the Court found that “the concrete situation was that the applicant
was under continuous supervision and control and was not free to leave”
(paragraph 91).



10.The Court attached particular importance to the fact that HL had a settled home
with his paid carers to which he was prevented from returning and that his
contact with those carers was (to some extent) restricted by the staff of the
hospital. The court did not consider the issue of whether the ward was “locked” or
“lockable” to be determinative.

Lack of Procedural Safequards

11.The European Court did not find that HL’s rights had been breached simply
because he was admitted to hospital on the basis of common law doctrine of
necessity (i.e. in his “best interests”), rather than under specific statutory
provisions (e.g. the Mental Health Order).

12.However, the Court did find that the absence of procedural safeguards
surrounding his admission failed to protect him against “arbitrary deprivation of
liberty on grounds of necessity and, consequently, (failed) to comply with the
essential purpose of article 5(1) of the Conventions”.

13. In this latter respect, the European Court was clearly influenced by the “lack of
any fixed procedural rules by which the admission and detention of compliant
incapacitated persons is conducted” when contrasted with “the extensive network
of safeguards applicable to psychiatric committals covered by the (Mental Health
Act 1983). Paragraph 120 is of relevance.

14.The European Court also said:

“the nomination of a representative of a patient who could make certain
objections and applications on his/her behalf is a procedural protection
accorded to those committed involuntarily under the 1983 Act and which
would be of equal importance for patients who are legally incapacitated and
have, as in the present case, extremely limited communication abilities”
(paragraph 120)

By which it presumably had in mind the role of the nearest relative under
current mental health legislation.

15. Above all, although it did not question their good faith, the Court seems to have
been concerned that the hospital’s health care professionals were able to
assume “full control of the liberty and treatment of a vulnerable incapacitated
individual solely on the basis of their own clinical assessments completed as and
when they considered fit” (paragraph 21).

16.The Court did not say that HL should have been formally detained under the
Mental Health Act. Nor, in the Department’s view, does the judgement mean that
procedural safeguards for people in HL’s position must be identical to those
patients detained under the current mental health legislation. However, it is
accepted that to avoid further violations of Article 5(1), new procedural
safeguards are required for patients who are not formally detained, but who are,
in effect, deprived of their liberty in the best interests under common law doctrine.



Breach of Article 5(4)

17.The European Court also found a violation of his rights under Article 5(4) of the
convention.

Next Steps

The following paragraphs outline the next steps to be taken by DHSSPS, HSC
organisations and relevant independent sector organisations.

Proposals for new procedural safeguards

18.The Department will bring forward new safeguards in law via the proposed
Mental Capacity (Health, Welfare and Finance) Bill.

Interim steps that might be taken by HSC bodies and relevant independent
sector organisations.

19. Until these safeguards are established in law, the effect of the Bournewood
Judgement is that it would be unlawful for an HSC body (without the prior
authorisation of the High Court) to arrange or provide care or treatment for an
incapacitated patient in a way that amounted to  deprivation of liberty within the
meaning of Article 5 of the Convention unless the patient were detained
under the Mental Health (NI) Order 1986.

20.Nonetheless, the HSC will need to continue to provide care and treatment for
incapacitated patients, and it is important that neither the safety of those patients
nor the quality of the care they receive is jeopardised during the interim period,
both for their good, and, it follows, the care and protection of other patients.

21.Pending the development of new safeguards described above, HSC bodies will
want to consider what steps they can take in the short-term to protect
incapacitated people against the risk of arbitrary deprivation of liberty and
minimise the risk of successful legal challenges.

22.The Department suggests that HSC bodies and relevant independent sector
organisations will want to ensure they have systems in place so that when
making arrangements to provide care to an incapacitated person which involves
a restriction on the liberty of that person, consideration is given as to whether
what they are proposing amounts in practice to a deprivation of that person’s
liberty within the meaning of Article 5 of the Convention, taking into account the
range of factors identified by the Court set as described above and also
contained within (a) to (f) in the Bournewood Judgement attached. The same
question will need to be asked when reviewing the circumstances of those people
who they have already placed who may, in practice, be deprived of their liberty.

23.1f patients are considered to be deprived of their liberty (or at risk of it),
consideration should always be given to alternatives to ensure that they get
adequate care but which falls short of deprivation of liberty. In particular, HSC
bodies and independent sector organisations will want wherever possible, to
avoid situations in which professionals may be said to take “full and effective
control” over patients care and liberty.



24.Elements of good practice which are likely to assist in this, and in avoiding the
risk of legal challenge, may include:

ensuring that decisions are taken (and reviewed) in a structured way, which
includes safeguards against arbitrary deprivation of liberty. There should, for
example, be a proper assessment of whether the patient lacks capacity to
decide whether or not to accept the care proposed, and that decisions
should be taken on the basis of proper medical advice by a person properly
qualified to make the judgement.

effective, documented care planning and record keeping for such patients,
including appropriate and documented involvement of family, friends, carers
(both paid and unpaid) and others interested in their welfare and safety.

ensuring that alternatives to admission to hospital or residential care are
considered and that any restrictions placed on the patient while in hospital or
residential care should be kept to the minimum necessary in all the
circumstances of their case.

ensuring appropriate information is given to patients themselves and to
family, friends and carers. This would include information about the purpose
and reasons for the patient’s admission, proposals to review the care plan
and the outcome of such reviews and the way in which they can challenge
decisions (e.g. through the relevant complaints procedure). The involvement
of local advocacy services, where these are available, should be
encouraged to support patients and their families, friends and carers.

taking proper steps to help patients retain contact with family, friends and
carers, with proper consideration given to the views of these people. If,
exceptionally, there are good clinical reasons why that is not in the patient’s
best interests, those reasons should be properly documented and explained
to the people they affect.

ensuring both the assessment of capacity and the care plan are kept under
review. It may be helpful to include an independent element in the review.
Depending on the circumstances, this might be achieved by involvement of
social work or community health staff, or by seeking a second medical (or
other appropriate clinical) opinion either from within the HSC
Body/independent organisation, or elsewhere. Such a second opinion will be
particularly important where family members, carers or friends do not agree
with the organisation’s decisions. But, even where there is no dispute, an
organisation must ensure its decision making stands up to scrutiny.

25. If it is concluded that there is no way of providing appropriate care which does
not amount to deprivation of liberty, then consideration will have to be given to
using the formal powers of detention in the Mental Health (NI) Order 1986.
However it is important to remember that:

nothing in the judgement changes the requirements in the Mental Health
Order which must be met before patients can be detained. It should not
therefore be assumed that all patients who are to be subject to restrictions



which may amount to deprivation of liberty can be detained under the Order.
(For example, it would be unlawful to detain patients under the Order if their
mental disorder does not warrant detention in hospital, although reception
into guardianship under the Order might be appropriate in some cases).

=  there are dangers in using the Order simply to be “on the safe side”.
Although it provides procedural safeguards, the use of the Mental Health
Order will not necessarily be welcomed by their family, friends or carers,
given the stigma that is often (wrongly) perceived to attach to it. Moreover,
a significant increase in the use of the Mental Health Order will inevitably put
considerable further pressure on approved social workers, the availability of
second opinion appointed doctors (SOADs) and on the operation of the
Mental Health Review Tribunal (MHRT).

Action Required

26.1 should be grateful if Trust Chief Executives would bring this guidance to the
attention of all relevant personnel; ensure the principles it contains are embedded
into Trust’s procedures; and, confirm to me by 10 December 2010 that this has
been done.

Yours sincerely

[SIGNED]

DR MAURA BRISCOE
Director of Mental Health and Disability Policy



Annex 1
The Bournewood Judgement

The Bournewood judgement refers to the European Court of Human Rights’ decision
in the case of “H.L. v the UK” (published on 5™ October 2004).

The case involved H.L, a man who suffered from autism and learning disabilities,
who was admitted to Bournewood hospital for treatment under the common law
doctrine of necessity. H.L lacked the capacity to consent or object to being admitted
and detained for treatment. Although H.L. did meet the criteria for detention under
the Mental Health Act 1983 (the 1983 Act) he was not formally detained because he
was compliant and did not resist admission and was, therefore, admitted as an
“‘informal patient”.

This approach was taken in compliance with the Code of Practice drawn up under
the 1983 Act. Chapter 2 of that Code specifically provided that, “if at the time of
admission, the patient is mentally incapable of consent, but does not object to
entering hospital and receiving care or treatment, admission should be informal. The
decision to admit a mentally incapacitated patient informally should be made by the
doctor in charge of the patient's treatment in accordance with what is in the patient's
best interests and is justifiable on the basis of the common law doctrine of
necessity”.

H.L. applied, by his carers, to the High Court for leave to apply for judicial review of
the hospital/Health Trust’s decision to admit him, for a writ of habeas corpus and for
damages for false imprisonment and assault. The Court held that, although the 1983
Act provided a comprehensive statutory regime for those formally admitted to
psychiatric care, section 131(1) of that Act preserved the common law jurisdiction in
respect of informal patients. It concluded that H.L. had not been “detained” but had
been informally admitted and that the requirements of the common law principle of
necessity had been satisfied. The application was therefore refused.

H.L appealed and the Court of Appeal held that he had been detained by the
hospital/Trust and that the right to detain a patient for treatment for mental disorder
was to be found only in the 1983 Act, which excluded the application of the common
law doctrine of necessity. It considered that section 131(1), which preserved the right
to admit a patient informally, applied only to a patient who had the capacity to and
did consent to his/her admission. The Court of Appeal therefore held that, since H.L.
had been admitted for treatment without his consent and without the other formalities
required by the 1983 Act, his detention was unlawful.

The hospital/Trust then appealed to the House of Lords, which unanimously allowed
the appeal.

H.L. then took proceedings to the ECtHR against the UK Government, on the
grounds that he had been unlawfully detained and deprived of his liberty in violation
of Article 5(1) of the ECHR and that the procedures available to him as an informal
patient for the review of the legality of his detention (judicial review plus a writ for
habeas corpus) did not satisfy the requirements of Article 5(4) of the ECHR.

The relevant parts of Article 5 are set out below.



Article 5 - Right to liberty and security

Article 5(1):

Everyone has the right to liberty and security of person. No one shall be deprived of
his liberty save in the following cases and in accordance with a procedure prescribed
by law.

Article 5(1)(e):
The lawful detention of persons for the prevention of the spreading of infectious
diseases, of persons of unsound mind, alcoholics, drug addicts or vagrants.

(The case of Winterwerp v Netherlands (1979) set out the criteria which must be
satisfied in order to lawfully deprive a person of his/her liberty on the basis of
unsoundness of mind, namely: the person concerned must reliably be shown to be of
unsound mind; the mental disorder must be of a kind or degree warranting
compulsory confinement; and the validity of continued confinement depends upon
the persistence of such a disorder.)

Article 5(4):

Everyone who is deprived of his/her liberty by arrest or detention shall be entitled to
take proceedings by which the lawfulness of his/her detention shall be decided
speedily by a court and his/her release ordered, if the detention is not lawful.

European Court of Human Rights considerations

The ECtHR had to consider whether H.L. had in fact been detained: and, if so,
whether that detention was lawful (i.e. whether detaining H.L in his own best
interests under the common law doctrine of “necessity” complied with Article 5(1));
and also whether sufficient safeguards existed to comply with Article 5(4).

The ECtHR concluded that:

e H.L. had in fact been detained and, therefore, the right to liberty in Article 5(1)
had been engaged.

The Court considered that the question as to whether there has been a
deprivation of liberty or a restriction upon a person’s liberty depends on the
particular circumstances of the individual case and “account must be taken of a
whole range of factors arising in a particular case such as the type, duration,
effects and manner of implementation of the measure in question”. It stated that
“the distinction between a deprivation of, and a restriction upon, liberty is merely
one of degree or intensity and not one of nature or substance”. It considered the
facts of HL’s case and concluded that he had been detained because he was
constantly under supervision, was not free to leave and because “the health care
professionals treating and managing him exercised complete and effective
control over his care and movements”.

e HL'’s detention under the common law doctrine of necessity in his own best
interests was unlawful under the ECHR, as it did not comply with Article 5(1): i.e.
it lacked procedural safeguards which are required to protect against the risk of
arbitrary deprivation of liberty.



The ECtHR considered the common law under which H.L was detained. It noted
particularly “the lack of any fixed procedural rules by which the admission and
detention of compliant incapacitated persons is conducted” in contrast with the
extensive safeguards available to persons who are compulsorily detained under
the Mental Health Act 1983. It also noted the lack of the following attributes
which would be necessary to ensure compliance with Article 5(1):

a) Formalised admission procedures which indicate who can propose admission,
for what reasons and on the basis of what kind of medical and other
assessments and conclusions;

b) A requirement to fix the exact purpose of admission (e.g. for assessment or
for treatment);

c) Limits in terms of time, treatment or care which should attach to the person’s
admission;

d) Specific provision requiring continuing clinical assessment of the persistence
of a disorder warranting detention;

e) A requirement to nominate or appoint a representative of a patient who could
make certain objections and applications on his/her behalf; and

f) Arrangements to enable the person (or his/her representative) to have
access to a court/body with judicial character to have the lawfulness of the
detention and/or any decision relating to deprivation of liberty reviewed and
dealt with within a reasonable period of time.

The Court concluded that “this absence of procedural safeguards fails to protect
against arbitrary deprivations of liberty on grounds of necessity and,
consequently, to comply with the essential purpose of Article 5(1)”.

e HL'’s detention was also contrary to Article 5(4) because he was unable to take
proceedings by which the lawfulness of his detention could have been challenged
and decided quickly by a court.

The ECtHR considered that HL’s application for leave to apply for judicial review
of the decision to admit and detain, including a writ of habeas corpus, did not
provide H.L. with an adequate means to challenge his deprivation of liberty.
Therefore, Article 5(4) of the ECHR was breached.

The ECtHR formally held that Articles 5(1) and 5(4) of the ECHR were violated by
the UK Government.



